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POLICY WATCH
TOWARD MORE EFFECTIVE
JUDICIAL EDUCATION IN
ISSUES OF FAMILY VIOLENCE

Katie J. Land
Work on issues of
family violence is now at a
crucial junction. Goals, such as
greater acceptance of family
violence as a public problem
and the enactment of legal
reforms, have been achieved.
Progress is also evident in the
overall increase in the visibility
of family violence. In addition,
the traditional conceptions of
family violence have grown to
encompass violence in nontraditional
intimate
relationships such as a man
and a woman who live together
outside of marriage as well as
violence against one partner of
a homosexual relationship. In
spite of the progress on issues
of family violence, women are
still disproportionately the
victims of family violence.
Further steps must be
taken to ensure the continued
investigation and development
of issues regarding family
violence.
Future efforts to
address family violence must

focus on the judiciary and how
traditional patriarchal notions
impact court decisions. The
limited
and
insufficient
response by the judiciary
reveals the existence
of
persistent antiquated attitudes.
The judiciary needs to be
trained to view family violence
as a public problem, an
epidemic
that
is
a
manifestation of the harmful
and
systemic
cultural
stereotypes of women, rather
than a family problem confined
to the private sphere. The
patriarchal traditions of the law
that linger - a husband
justified in beating his wife
because she is his property and
the belief that family disputes
involving violence simply do
not belong in a public court must be acknowledged and
overcome through education
and continued training in order
to remedy judicial complicity
in the continued violence
against women.
A project by activist
groups
to
develop
and
implement judicial education
programs or, more preferably,
a legislative mandate requiring
continued judicial education on
the topic of family violence,
would enable judges to become
more aware of the problem of
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family violence, particularly its
effect on women. Through
additional
education
and
training, the judiciary can
come to understand that family
violence is a public problem,
not to be relegated to the
private sphere of life. The
judiciary
must
challenge
traditional
patriarchal
ideologies
and
legal
assumptions
that
support
violence against women by
embracing further learning
about family violence. Judges
must cease to base their
knowledge of family violence
and their judicial findings on
the
media's
limited
representation
of
family
violence in certain sensational
cases as well as their
preconceived cultural notions
of
family
violence.
Furthermore, an enlightened
judiciary
will
likely
acknowledge the power and
importance of recognizing and
legitimating family violence
through a candid statement of
the case opposed to a recitation
of the facts in a detached,
dispassionate,
and clinical
manner.
The judiciary must
challenge
traditional
patriarchal ideologies and legal
assumptions
that
support
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violence against women and
recognize the need for further
education
about
family
violence. Education is needed
to challenge and overcome
patriarchal
assumptions
imbedded in the American
culture and legal system that
include notions of women as
possessions, spousal immunity,
state
non-interference
in
family, and the artificial
protection of women. The
"foundation
of
women's
subordination status [was] the
concept of women as property.
•.[and] the 'separate spheres'
ideology."'
Historically, a
woman was the property of her
father while she remained
unmarried and became the
property of her husband upon
marriage. This deprivation of
liberty for a woman was
coupled with the acceptance
that a man, whether husband or
father, may do with his
property as he sees fit,
including beating a woman.
Other legal doctrines
such as spousal immunity
reinforce the idea that a state
may not interfere with or cause
1KATHARINE T. BARTLETr &
ANGELA P. HARRIS, GENDER AND

LAW: THEORY, DOCTRINE,
COMMENTARY. 1-2 (2d ed. 1998).
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disruption in the marital home.
Protectionist ideologies also
arise as a pretext to limit a
woman's entrance into the
public
sphere
that
is
characterized as a male world
of
"government,
trade,
2
business, and law."
It is these patriarchal
and antiquated notions that lie
beneath much of American
jurisprudence and must be
challenged in order to more
fully address violence against
women. Although most judges
today would probably say that
they do not believe that women
are property and that these
notions do not exist, "[tihere
has been little change in the
culture of female subordination
that supports
and maintains
3
abuse."
We should keep in
mind that while society's
values
shape
judicial
interpretations, the judiciary's
values and judgments shape
society.
The judicial system is
integral to the operation of
society and, in fact, tailors
2 Id. at

2.

3 Elizabeth M. Schneider, The

Violence of Privacy, 23 CONN. L.
REV. 973, 983 (1991) (discussing
DeShaney v. Winnebago County
Departmentof Social Services, 489
U.S. 189 (1989)).

society's direction and has
immeasurable impact on
social customs.... [J]udges
send[]
signals as to
appropriate responses by all
other actors, including the
batterer,
police
and
prosecutors,
and
by
defining the levels of
violence and control of one
person
by
another
permissible in society. The
courts thereby help define
what
is
culturally
permissible

enforcement

within

the

community

and the greater society. The
judiciary
must
be
responsible to the public for
the messages it transmits.4

Continued training for
judges
will
ensure
that
traditional
patriarchal
assumptions within the legal
system, as well as outmoded
conceptions
and
gross
generalizations about violence
against women,
will
be
revealed, acknowledged, and
corrected. A greater awareness
of the underlying invidious
beliefs is the first step to the
elimination of oppressive and
harmful stereotypes
about
women.
4 Zanita E. Fenton, MirroredSilence:

Reflections on JudicialComplicity in
Private Violence, 78 OR. L. REV.
995, 1012 (1999).
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To ensure that judicial
training is effective and that
theoretic learning is reinforced
by
concrete
experiences,
judges should be required to
fulfill a certain number of
hours at a battered women's
shelter and with support groups
for abused and battered
individuals. It is likely that this
experience will lead judges to
view
victims of family
violence as individuals.
Judges ... are not forced to
witness violence. Their jobs
are structured so that
violence
happens
well
down
the
chain
of
command, and they often
have no point of reference
for acknowledging
the
violence they hear others
describe. Judges and court
personnel frequently blame
the victim, trivialize the
cases, or deny the victim's
experiences. These attitudes
reflect the failure[ ). . . to
understand
and
reveal
problems deeper than their
own lack of contact...s

Exposure to the victims of
family violence is one way to
overcome gross generalizations
and broad stereotypes and
move toward more effective
5 Martha

Minow, Words and the
Door to the Land of Change: Law,
Language, and Family Violence, 43
VAND. L. REV. 1665, 1672 (1990).
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judicial education on issues of
family violence.
Opponents to increased
judicial education on family
violence claim that the reforms
may lead to overexposure of
the issue; when people come to
believe action is being taken to
eliminate family violence,
apathy may set in. The urgency
to fight for change would cease
to exist since some limited and
superficial change would have
occurred. Other critics argue
that "[aliming to reform the
legal system, as opposed to
forming it anew, more readily
permits biases in the system to
remain. '6 Rather than expend
resources to educate sitting
judges, opponents to increased
judicial education want to see
resources allocated to unseat
current unsympathetic judges
and elect persons who will take
decisive action to eliminate
family violence. However, the
results
gained
through
increased judicial education are
likely to be more immediate
and
long-lasting
when
compared to weeding out any
and all judges whose view of
violence against women is not
fully informed. Additionally,
proponents
to
increased
6Fenton,

supra note 4, at 1003.

2000-2001

POLICY WATCH

judicial education would likely
opt to retain a judge who is
sympathetic toward families
and supports women's issues
even though the judge may not
be
educated
on
family
violence.
Traditionally,
the
judiciary has articulated a
justification
for
ignoring
certain types of violence based
on a theory of privacy. "The
private sphere of the traditional
family structure has allowed
men to batter without fear of
state intervention, based on the
theories that domestic violence
is a family matter and that
victims of family violence
provoke
the
battering
7
incident." As long as the
judiciary continues to invoke
the doctrine of privacy, it will
reinforce the social view that
the family is a "refuge from the
problems of the world" and
allows violence against women
to continue.8
Some claim that the
justice system's refusal to
respond to family violence is
the
equivalent
to silent
Miriam H. Ruttenberg, A Feminist
Critique of MandatoryArrest: An
Analysis of Race and Gender in
Domestic Violence Policy, 2 AM. U.
J. GENDER & L. 171,185 (1994).
sId. at FN 13.

approval for men to beat their
partners. 9 It is clear from the
recent U.S. Supreme Court
decision of DeShaney v.
Winnebago
County
Department of Social Services,
that many judges' attitudes
about family violence have not
evolved with the changing
times and thus, the distinction
between the public and private
spheres is reinforced. In
DeShaney, although the state
had been investigating charges
of child abuse, the court held
that
the
state had no
affirmative duty to protect a
child who had suffered years of
abuse and was permanently
injured by his father. The
majority opinion characterized
"family violence [als private
and therefore immune from
state
scrutiny
because,
implicitly, the state had no
business to be there in the first
place and no responsibility to
intervene
at
all."' 0
The
judiciary must reject the
doctrine of privacy and no
longer use it as an excuse for
permitting violence whether
the violence is directed toward
a woman or a man in an
intimate or family relationship.
9 1d. at

FN 79.

1o Schneider, supra note 3, at 986.
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Some lawmakers have
recognized that "our legal
system has historically failed to
against
violence
address
appropriate
with
women
seriousness."" An example of
this kind of failure is when a
California judge encouraged a
victim of family violence to
drop charges against her
former boyfriend, who had
repeatedly beat her. 12 Three
weeks later she was dead.
Similarly, in Massachusetts, a
judge granted a woman a
restraining order against her
husband only after the judge
berated the woman for wasting
the time of the court. The
judge then turned to the
husband, who was accused of
choking and beating his wife,
and said, "You want to gnaw
on her and she on you, fine, but
let's not do it at the taxpayers'
expense."' 13 Subsequently, a
state report was issued, which
called for training programs in
family violence for police and
court personnel.
11Stacey L. McKinley, The Violence
Against Women Act After United
States v. Lopez: Will Domestic
Violence Jurisdictionbe Returned to
the States?, 44 CLEV. ST. L. REV.
345, 348 (1996).
1 d. at FN 26.
13 Minow, supra note 5, at 1672.
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further
Through
family
issues
of
education in
violence, judges can come to
more fully understand how the
separation of the public and
private spheres has historically
impacted women. Instruction
of the
the origins
on
public/private distinction will
likely reveal to judges how the
oppression and subjugation of
women is deeply imbedded in
American culture and filters
into judicial ideologies and
court decisions. A review of
the historic origins of longheld ideas that are so ingrained
in one's psyche will likely
breed an appreciation of the
problem of violence against
women and may even alter a
judge's view of the problem. In
addition, a study on the roles
that men and women play in
a
along
with
society,
exploration of how issues of
control and economics impact
relationships, can lead to a
better understanding of the
breadth and the depth of family
violence.
Critics of the judicial
education approach point to
how privacy can play an
important and desirable role
for women. Privacy can allow
a battered woman individual
self-development and decision-

2000-2001

POLICY WATCH

making
opportunities
important in ensuring her
autonomy, equality and liberty.
Critics claim that for women
who have been battered, these
aspects
of
privacy4
are
particularly important. 1
However,
while
a
woman wants to preserve her
privacy,
particularly
in
situations involving violence
and abuse, in the broader social
scheme it is of primary
importance for the judiciary
and all citizens to view family
violence as a public problem of
national concern. When family
violence is viewed as a public
problem,
society
exhibits
respect and value for the
victim, exposes the historic
inadequacies
inherent
in
American jurisprudence, and
greatly assists in the effort to
acknowledge and ultimately
eliminate violence against
women.
With further education
on family violence issues,
judges will be less likely to
base their knowledge, as well
as their judicial findings, on
the
media's
limited
representation
of
family
violence in certain sensational
cases.
Although
media
14 Schneider,

supra note 3, at 979.

coverage
has
demystified
family violence, contributed to
a greater public awareness of
the problem, and resulted in
more cases being brought to
the courts, the media also
perpetuates an image of family
violence that is injurious to the
victim. The media's portrayal
of family violence builds upon
harmful gender stereotypes that
the judiciary can and does
invoke. The media frequently
blames the victim for the
abuse. "Instead of focusing on
the batterer, we focus on the
battered woman, scrutinize her
conduct,
examine
her
pathology and blame her for
not leaving the relationship, in
order to maintain that denial
[of the seriousness
and
pervasiveness of battering] and
refuse to15confront the issues of
power.'
Simultaneously,
the
media also acts as a policing
mechanism to expose the
judiciary's use of cultural
stereotypes of the victims of
family violence. The media has
exposed judges who are known
to
make
on-the-record
statements that blame the
victim for the abuse. For
example, the media reported
" Id. at 983.
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on a judge who was publicly
censured, suspended, and fined
for his sarcastic comments to
persons seeking orders of
protection. "To a husband who
concerning
death
testified
threats from his wife [the
judge] remarked that, 'You're
here, aren't you? She didn't
kill you yet.'" 16 The same
judge also commented, "[t]o a
wife petitioning for protection
from abuse 'He hasn't changed
since he met you, why did you
marry him?' and 'Why do you
want me to do something about
it now?"", 7 In addition, the
media also reported on Judge
Romano who made "numerous
various
statements
to
individuals indicating his bias
against abuse victims and in
favor of the alleged abusers..
IS For example, when a
defendant was accused of
violating an order of protection
and assaulting his wife, Judge
Romano trivialized the matter
by saying, "What's wrong with
that? You've got to keep them
in line once in a while."'i
16 In the Matter of Ronald L Kellam,

503 A.2d 1308, 1310 (1986).
7 id.
18 In the Matter of Ralph T. Romano,
93 N.Y.2d 161,163 (1999).
19 1d.
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One of the pitfalls of
the media's increased coverage
of family violence is issue over
exposure. The judiciary may
become desensitized to family
violence, and a backlash of
intolerance may occur when
women make claims that they
are victims of family violence.
It is critical that judges
the
widespread
consider
occurrence of family violence
the
historic
along
with
tolerance of violence against
women and balance these with
the only recent high profile that
family violence has been
given. In proper perspective,
the recent period in which the
media has concentrated on
family violence is by no means
balanced by the lengthy history
of violence against women.
Both the positive and
negative impact of the media
on the judiciary must be
balanced. The public in
general, and the judiciary in
particular, must view the
media critically and seek out a
variety of viewpoints to form a
and
wellwell-balanced
opinion.
Judges
informed
should be taught to give an
open and candid narrative of
the facts.
A judiciary further
trained in issues of family
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violence is more likely to
acknowledge the power and
importance of recognizing
family violence by writing an
open and candid statement of
the facts in a case opposed to a
detached recitation of the case.
By giving a dispassionate and
clinical narrative of a case,
violence that takes place within
a family or other similar
intimate relationship will be
minimized. "[Jiudicial silence
on these issues not only
contributes to the 'private'
conceptualization, but also
denies a primary avenue of
public awareness, one with the
weight of authority to change
the status quo. ' 2° Interaction
with the victims and their
abusers, along with continued
instruction, will assist judges
to increase their awareness of
family violence and lead
judges to tell more accurate
and informed narratives.
"Silence
surrounding
wife beating, especially silence
perpetuated
in
judicial
opinions,
allows
the
perpetuation of the patriarchal
structure embodied in the old
coverture. 2 1
of
doctrine
Judges must be trained to use
20 Fenton, supra note 4, at 1018.
2

Id. at 999.

each case of family violence
that they encounter to remove
the veil of secrecy and give an
honest, interested, and full
account of the events in court
judicial
in
written
and
opinions. In the case of People
v. Person,22 the "written
opinion did not discuss the
factual situation that gave rise
to the case." 23 It is "[o]nly by
reading between the lines,
noticing indications that the
defendant and the victim are
married, [as well as] references
to 'physical abuse,' 'unlawful
imprisonment' and the damage
to personal property would one
have any idea that this was...
[a case of family violence]" 24
In another example of a
judge's use of language, the
impact between the use of
candid language versus clinical
language is highlighted. "A
judge may ask a complainant,
'How often does he hit you,' or
'How did the child come to
have a hematoma?' Compare
these statements with the
phrase, 'A pool of blood rotted
in the brain.' Judges more
often
use
the
former
22 People v. Person, 658 N.Y.S.2d

372 (1997).
2 Fenton, supra note 4, at 996
(discussing
People v. Person).
24
id.
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language-like that of 25a
remote clinical examination."
By distancing itself
from the violent events in a
case, the judiciary shirks its
moral
responsibility
and
permits family violence to
continue.
[T]reating the parties as
abstractions and entirely
omitting context, allows the
court to distance itself from

moral responsibility for the
violence
it
ultimately
condones or authorizes...
When judges distance
themselves
from
the
substance of the case, this
inhibits the development of
legal rules suited to human
situations
to which they
26
apply.

Judges are in a unique
and powerful position. They
can have a significant impact
on family violence if they
choose to tell the story of
violence in an open and candid
narrative. Writing workshops
will help them do this. Writing
workshops for judges should
be part of the continued
judicial education requirements
to increase awareness and
sensitivity
about
family
violence.
In
writing
workshops, judges can read

VOL. IX

and compare family violence
cases written by their peers.
Judges can focus on instances
where the violence is apparent
to the reader. In addition to
looking at their own writings,
judges should read other
accounts of family violence in
police reports as well as nonfiction and fictional literature.
After reading other writings,
judges should practice telling
the story of violence.
It is an essential step
for judges to tell the stories of
abuse in a "authoritative public
form: court opinions" to
eliminate violence
against
women. 27
However, many
argue that in doing this, judges
must remain objective and
unemotional. Judges need not
become emotionally involved
in cases to exhibit fervor for
changing the status quo. A
judge's description of facts
need not violate judicial
cannons of objectivity and
impartiality.
"Narrative is [a] powerful
means of changing and
reforming the law within the
legal system, as opposed to
from without. The judiciary
has the power and authority

to use stor[ies] as a means of
re-creating norms, to alter

our concept of violence in
25
2

Minow, supra note 5, at 1673.
Fenton, supra note 4, at 997.

27d.

